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The Ohio Power Siting Board finds: 

OPINION: 

A. Background 

(1) On June 24, 2008, the governor of the state of Ohio signed 
Amended Substitute House Bill No. 562 (HB 562). That 
legislation, among many things, directed the Ohio Power Siting 
Board (Board) to adopt certification rules for the construction, 
operation and maintenance of electric generation wind facilities. 

(2) On September 15, 2008, the Board issued for comments and 
reply comments its Staffs proposal to adopt rules to implement 
certification requirements for electric generation wind facilities 
in Chapter 4906-17, Ohio Administrative Code (O.A.C.), and, in 
order to acconunodate the adoption of Chapter 4906-17, O.A.C., 
to amend certain rules in Chapters 4906-1 and 4906-5 and Rule 
4906-7-17, O.A.C. Comments were due by September 29, 2(X)8 
and reply comments were due by October 7,2008.^ 

(3) Comments and/or reply comments to the proposed rules were 
filed by JW Great Lakes Wind LLC (JWLG); Great Lakes Energy 
Development Task Force (Great Lakes); American Wind Energy 
Association (AWEA); Invenergy Wind North America LLC 
(Invenergy); Buckeye Wind, LLC (Buckeye); Ohio Farm Bureau 
Federation (Farm Bureau); Ohio Archaeological Council 
(Council); Ohio Township Association (OTA); FPL Energy, LLC 
(FPL Energy); Union Neighbors United (UNU); American 
Municipal Power-Ohio, Inc. (AMP-Ohio); Urbana Country 
Club; U. S. Department of the Interior, Fish and Wildlife Service 
(F WS); E-Coustic Solutions (E-Coustic); Audubon Ohio; 
Babcock & Brown (B&B); BQ Energy LLC (BQ).; Duke Energy 
Ohio, Inc. (Duke); Joe Hughes; Senator Bill Seitz (Seitz); and 
Save Western Ohio (Tom Stacy). 

(4) On October 8, 2008, AWEA filed a motion to file its reply 
comments one day out of time. AWEA asserts that its reply 
comments were timely delivered to a courier service for filing 
on October 7, 2008 but due to a clerical error on the part of the 
courier service, the reply conunents were not delivered to the 

Hereinafter^ the rules in the Ohio Administrative Code will be referenced by number only without any 
indication that they are part of the O.A.C. In other words, Rule 4906-17-01, O.A.C, will be referred to 
simply as Rule 4906-17-01. 
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Board on October 7, 2008 as directed. AWEA respectfully asks 
the Board accept and consider AWEA's reply comments. The 
Board finds that in light of the fact that these are new 
certification requirements for the review of proposed wind-
energy facilities that the Board will consider all comments and 
reply comments filed regardless of AWEA's failure to timely file 
their reply comments. Accordingly, the Board finds AWEA's 
motion to fUe its reply confunents one day out of time to be 
reasonable and, the request is therefore granted.^ 

(5) In addition, numerous comments were filed by interested 
individuals, primarily residents of Logan and Champaign 
counties. In some cases, the correspondence included 
comments regarding the proposed wind certification process, as 
well as numerous questions. To the extent that the questions 
raised are within the Board's jurisdiction and authority, the 
Board has attempted to provide a response within the context of 
this Order and the attached rules. The individual stakeholders 
also ask questions in association with the proposed wind rules, 
such as the effect on property values, enforcement of individual 
property owner rights, and compensation for aesthetics and 
asserted loss of enjoyment, that are beyond the Board's review 
or authority and, accordingly, the Board will not attempt to 
address such issues. 

(6) Further, the Board believes that a brief summary of the Board's 
certificate application and siting process may be beneficial. 
Many of the issues raised by individual stakeholders relate to 
the Board's application review process, the scope and intent of 
the rules and the penalties, if any, for an applicant's failure to 
comply with certificate conditions. 

First, the Board is an agency created by statute and, in 
accordance therewith, vested only with the authority granted 
to it by the legislature. The Board is vested with the authority 
to grant, to grant pursuant to terms or conditions, or 
modifications, or to deny applications to construct, operate or 
maintain energy facilities in Ohio. In accordance with such 
authority, the Board adopts siting application requirements 
and reviews applications. See Section 4906.10, Revised Code. 

Prior to filing an application with the Board, an applicant may 
request a pre-application conference with the Board Staff for 

The Board notes that comments were not timely filed by JW Great Lakes Wind. 



08-1024-EL-ORD -5-

clarification of the filing requirements. See Rule 4906-5-01. The 
pre-application cor\ference with Staff is optional and a potential 
applicant is not limited to one pre-application conference. 
Prior to filing the application, the applicant must also hold at 
least one public informational meeting in the community 
where the applicant proposes to cor\struct the facility. See Rule 
4906-05-08. 

After the application is filed, the Board has 60 days to 
determine whether the application is complete. See Rule 4906-
5-06. For the application to be found complete, the application 
must include the necessary information for the Board Staff to 
initiate its investigation. The applicant is notified whether the 
application has been found complete or not and, if complete, 
the applicant is directed to serve copies of the complete 
application in accordance with Rule 4906-5-07. Shortly after the 
application is found to be complete, the Board will schedule 
hearings in the case. 

After Board Staff has completed its review of the application, 
and its investigation and visits to the proposed project site, the 
Board Staff will prepare its report of investigation and file it in 
the case docket. As a part of the Staff report, if the Staff 
recommends that the applicant be permitted to construct the 
proposed facility, the Staff will recommend that the Board 
approve the application to construct, operate, and maintain the 
facility in compliance with certain conditions. The Staff may 
also recommend certain modifications to the proposed facility. 
After the Staff report is filed, at least two hearings are held on 
each proposed project: a local public hearing and an 
adjudicatory hearing. The local public hearing is held in the 
community where the project is proposed to be constructed. At 
this hearing, the Board will take testimony from members of 
the public regarding the proposed project. After the local 
public hearing, an adjudicatory hearing is held at the Board's 
offices where the applicant, Board Staff and interveners, if any, 
may present witnesses in support of their respective positions 
regarding the siting of the proposed facility. 

After thoroughly considering the application, testimony offered 
at the hearings, and the other evidence of record in each case, 
the Board will issue its decision on the application. 

In accordance with and limited by that statutory authority, the 
Board must determine that the proposed electric generation 
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facility is in compliance with the requirements of Section 
4906.10, Revised Code. Also, Section 4906.10, Revised Code, 
directs the Board to evaluate the following criteria for each 
proposed electric generation facility: its probable 
environmental impact; that the facility represents the mirumum 
adverse environmental impact considering available 
technology, and the cost of such technology; that it is consistent 
with regional plans for expansion of the electric power grid and 
serves electric system economy and reliability; that it serves the 
public interest, convenience and necessity; Aat it incorporates 
water conservation practices; compliance with air, water, and 
solid waste requirements; and its effect on agricultural district 
land and agricultural land. All documents filed in a case, the 
application, staff report, motions filed by interveners, 
correspondence from the community, proofs of the applicant's 
publication of notices, entries issued by the Board, and the 
Board's order in the case, are listed in the case docket.^ 

B. Prelinainary issues 

(7) Audubon Ohio is concerned that the proposed rules in 
Chapter 4906-17 will not apply to off-shore wind-powered 
generation facilities (Audubon Ohio Comments at 3). 

(8) The Board clarifies that the proposed wind siting application 
requirements set forth in Chapter 4906-17 will apply to both 
on-shore and off-shore wind-powered electric generation 
facilities. To the extent that the Board finds that a siting 
application presents unique circumstances, the Board will, if 
the application is granted, modify the facility proposal and/or 
grant the application pursuant to certain conditions to ensure 
the certificate meets the requirements set forth in Section 
4906,10, Revised Code. 

(9) AWEA argues that the legislature did not intend for the Board 
to site wind farms in accordance with the same statutory 
treatment accorded major utility facilities (AWEA Initial 
Comments at 2-5). As AWEA reasons, the Ohio General 
Assembly defined "wind farm" in Section 4906.13, Revised 
Code, and codified the certification process for wind farms at 
Section 4906.20, Revised Code. Accordingly, AWEA asserts 
that the other statutory requirements set forth in the remainder 

The case docket on any Board case may be viewed through the Board's website at 
http://www.opsb.ohio.gov/ and entering the case number in the search box. 

http://www.opsb.ohio.gov/
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of Chapter 4906. of the Revised Code, do not apply to wind 
farms. 

(10) Senator Seitz, principal drafter of the language in Amended 
Substitute House BUI No. 562 (HB 562), filed a reply to the 
arguments of AWEA. Senator Seitz strenuously urges the 
Board to reject AWEA's approach. Senator Seitz states that it 
was indeed the intent of the General Assembly to make wind 
farms subject to the requirements applicable to major utility 
facilities, which are defined as capable of generating 50 
megawatts or more. Senator Seitz states that, in addition to the 
requirements applicable to major utility facilities, economically 
significant wind farms shall have the additional requirements 
of compliance with the Board requirements adopted to address 
the specific issues listed in Section 4906.20(B)(2), Revised Code 
(Seitz Reply Comments at 1-2), 

(11) The Board notes that Section 4906.20(B) states: 

The Board shall adopt rules governing the 
certificating of economically significant wind 
farms under this section .... The rules shall 
provide for an application process for certificating 
economically significant wind farms that is 
identical to the extent practicable to the process 
applicable to certificating major utility facilities 
under sections 4906.06, 4906.07, 4906.08, 4906.09, 
4906.11 and 4906.12 of the Revised Code. 

Based on the principal of statutory construction and the plain 
language of this statute, the Board has incorporated the wind 
farm certification process into the Board's existing procedures 
and proposed, to the extent appropriate, application 
requirements for wind-powered electric generation facilities in 
Chapter 4906-17. 

C. Discussion of Staff Proposal and Comments by Rule 

(12) After reviewing the Staffs proposal, the irutial comments, 
reply comments and correspondence, the Board hereby issues 
its new rules to implement electric generating wind facilities at 
Chapter 4906-17 and amendments to certain rules in Chapters 
4906-1 and 4906-5, and Rule 4906-7-17, O.A.C. We will 
directly address only the more salient initial or reply 
conunents/correspondence. In some respects, we agree with 
certain comments and have incorporated them into the rules 
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without specifically addressing such changes in detail in this 
Order. To the extent that a comment was raised and is not 
addressed in this Order nor incorporated into our adopted 
rules, it has been rejected. Otherwise, the substantive 
comments in each chapter, by rule, are discussed below. 

Chapter 4906-1, General provisions for filings and proceedings 

Rule 4906-1-OL Definitions 

(13) AMP-Ohio suggests that the definition of a wind farm be 
revised to more clearly state what is considered an 
"economically significant" wind farm (AMP-Ohio Initial 
Comments at 2). AWEA notes that the definition of "wind 
farm" in Rule 4906-1-01 is virtually identical to the definition in 
Section 4906.13, Revised Code. 

(14) As AWEA notes, the definition in Rule 4906-1-01 is virtually 
identical to the definition set forth in Section 4906.13, Revised 
Code, and, therefore, the Board finds no reason to revise the 
definition. An applicant may presume that the Board considers 
that any wind farm designed for or capable of generating at 
least five megawatts of electricity is economically significant 
(AWEA Initial Comments at 5), 

(15) FPL Energy notes that, imder Rule 4906-1-01, there are 
definitions for "major utility facility" and "wind farm," but no 
definitions for "wind generation facility," which is used in Rule 
4906-17-02(D), and "electric power generating wind facility," 
which is used in Rule 4906-17-03(A). FPL Energy proposes that 
the Board provide consistent terms and definitions across the 
various rules and chapters (FPL Comments at 1). 

(16) The Board agrees that terms in our rules should be used 
consistently, across the rules, and that definitions should be 
provided, where appropriate. The Board notes, however, that 
definitions in one chapter need not be repeated in other 
chapters. Further, discussion of Board revisions to Rule 4906-
17-01 will appear under that rule below. 

(17) FPL Energy also recommends that the Board define the term 
"participating landowner" to mean a landowner who has a 
contractual agreement to allow one or more wind turbines, 
roads, electrical collection lines, or any other ancillary facilities 
be placed on the subject property in return for some form of 
compensation (FPL Initial Comments at 1 and 5), FPL Energy 
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then requests that the evaluation criteria set forth in Rule 4906-
17-08 only apply to non-participating landowners. 

(18) The Board disagrees. If the Board were to revise the proposed 
rules in Chapter 4906-17, as suggested by FPL Energy, to only 
apply to non-participating landowners, then the Board would 
not be carrying out its siting duties with respect to the 
participating landowners, as required by Section 4906.20, 
Revised Code. Accordingly, the Board finds this proposal to be 
inappropriate. 

Chapter 4906-5, Procedural requirements for applications for major utility 
facilities and wind farms before the Ohio Power Siting Board 

Rule 4906-5-01, Pre-application conference 

(19) As proposed, applicants for all wind-powered electric 
generation projects would be able to request a pre-application 
conference with the Board Staff. The Farm Bureau suggests 
that the conference include the affected municipal, county 
and/or township, and all federal, state, and local government 
entities and agencies impacted by the project (Farm Bureau 
Initial Comments at 4-5). 

(20) The Board finds that the Farm Bureau misunderstands the 
purpose of this conference. The pre-application conference 
allows the applicant and Staff an opportunity to discuss the 
application filing requirements and, in general, the procedural 
process. For this reason, we find the Farm Bureau's suggestion 
to be inappropriate. We note, however, that, under Rule 4906-
5-08, all certificate applicants are required to hold a public 
informational meeting prior to filing the application and that, 
as a part of the Board's most recent review of Rule 4906-5-08, 
the applicant will be required to publish notice of the public 
informational meeting.^ Accordingly, this proposal is denied. 

Rule 4906-5-05, Completeness of certification applications and staff investigations 
and reports, and Rule 4906-5-06, Service and public distribution of accepted, 
complete certificate applications \ 

(21) OTA recognizes that the Board's notice and service of complete 
certificate applications, including wind certificate applications. 

4 See Case No. 08-581-GE-ORD, In the Matter of the Pcfwer Siting Board's Review of Chapters 4906-1, 4906-5, 
4906-7, 4906-09, 4906-11, 4906-13, and 4906-75 of the Ohio AdministraHve Code (C)pinion and Order, 
September 15, 2008). 
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comply with the statutory requirements set forth in Section 
4906.06, Revised Code. However, OTA asks that the Board 
amend Rule 4906-5-05 to require that notice and service of the 
completed application be provided to townships in which the 
proposed wind facility and other major utility facilities are 
proposed. OTA reasons that wind farms will likely be sited in 
townships, not municipalities, and, as a separate governing 
body, the trustees of the affected townships need to be aware 
of the proposed wind-energy projects (OTA Initial Comments 
at 1-2). 

(22) The Board agrees that affected townships should be notified of 
proposed utility facilities and has revised Rule 4906-5-06, 
rather than the rule which OTA proposed to amend, to account 
for such notice. Thus, Rule 4906-5-06 shall be adopted as 
proposed by Staff, as modified by the Board and attached to 
this Order. 

Rule 4906-5-08, Public notice of accepted, completed certification applications 

(23) UNU recommends that the Board consider amplifications to 
Rule 4906-5-08(A), which addresses pre-application public 
informational meetings. UNU contends that the June 10, 2008 
informational meeting conducted by Buckeye Wind, LLC was 
wholly inadequate and asserts that the meeting did not comply 
with the current rule requirements in that the project map 
provided at the informational meeting listed only 78 turbines 
when Buckeye stated the project would consist of 120-130 wind 
turbines; no information was provided on project site 
alternatives or site selection criteria; and no project-specific 
schedule was provided (UNU Initial Comments at 2-3). 

(24) The Board notes that Rule 4906-5-08 addresses applications for 
major utilities and wind-powered electric generation facilities. 
Therefore, the Board finds that it is inappropriate to add wind-
energy-specific criteria to this rule. The Board, however, finds 
it necessary to emphasize that, in accordance with this rule, we 
expect developers to provide a meaningful public 
informational meeting. Providing a description of the 
proposed site(s), along with other detailed information, will 
improve the quality of the public informational meeting. Next, 
the basis for conducting an informational meeting is so that a 
developer may hear concerns about its proposed project, and 
will have an opporturuty to make changes to its application 
that might decrease the likelihood of public opposition to that 
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project. Further, when the developer seeks public input at an 
informational meeting, the developer has the opportimity to 
gain local knowledge regarding environmental and cultural 
resources that can be factored into its final decision-making 
process, before submitting an application to the Board. Last, 
the Board notes that this docket is not the appropriate place to 
address concerns regarding a specific public information 
meeting. Comments regarding the June 10, 2008 public 
information meeting may be filed under the appropriate 
docket, either Case No. 08-665-EL-BGN or 08-666-EL-BGN. 

Chapter 4906-7, Rules of proceedings before the Ohio Power Siting Board 

Rule 4906-7-17, Decision by the Board 

(25) The Farm Bureau and OTA request that Rule 4906-7-17(A)(l)(b) 
be amended to require the Board's decision to be served on 
"local governments," thus including both municipalities and 
townships (Farm Bureau Initial Comments at 5; OTA Initial 
Comments at 2). 

(26) In light of the Board's amendment of Rule 4906-5-06, as 
discussed above, the Board finds this proposed amendment of 
Rule 4906-7-17 to be imnecessary. If any local governmental 
body is sufficientiy interested in a particular Board application, 
that entity can notify the Board's docketing division and 
request to be listed as an interested party in the case or, if 
appropriate, file a motion to intervene in the proceeding. Thus, 
Rule 4906-7-17 shall be adopted as proposed by Staff. 

Chapter 4906-17, Instructions for the Preparation of Certificate Applications for 
Wind-Powered Electric Generation Facilities 

Rule 4906-17-OL Applicability and definitions. 

(27) Section 4906.13, Revised Code, establishes tiie Board's 
jurisdiction over wind farms designed or capable of operation 
at an aggregate capacity o^ five to 50 megawatts. E-Coustic 
encourages the Board to base the rules on the wind facility's 
capacity value rather than the nameplate capacity (E-Coustic 
Initial Comments at 1). 

(28) The Board finds this proposal infeasible for at least two 
reasons. The rules as proposed comply with the capacity 
stated in the statute and to amend the rule as proposed by the 
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commenter would make the Board's jurisdictional limits much 
more speculative. Accordingly, this proposal is denied. 

(29) Invenergy proposes that the Board add a number of definitions 
to clarify the siting process, including definitions for site, 
affected project area, construction impact area, permanent 
footprint area, residence, and off-site residence, and a modified 
definition of wind power facility (Invenergy Initial Comments 
at 1-2). Buckeye proposes that the definition of wind power 
facility or facility be amended to include permanent 
anemometers (Buckeye Initial Comments at 2). UNU 
disagrees, as UNU presumes that the basis of Buckeye's 
proposal is to bring the anemometers within the exclusive 
jurisdiction of the Board, thus precluding coverage by local 
zoning requirements. UNU asserts that anemometers are not 
directly essential to the operation of wind turbines, the 
generation of electricity, or the transmission of electricity from 
individual wind turbines or from the overall facility. Further, 
UNU asserts that if anemometers are deemed to be part of the 
facility itself, an applicant would need to obtain a certificate 
before constructing the anemometers. Last, since anemometer 
data is needed to assess the viability of the project from the 
outset, UNU contends that such an approach does not make 
sense (UNU Reply Conrunents at 5-6). 

(30) The Board notes that anemometers, or meteorological towers, 
are used to measure wind speed. The Board understands that 
anemometers are installed on a potential wind farm site to 
gather data prior to filing any application with the Board. The 
Board finds that anemometers installed for wind data 
collection under that circumstance would fall outside of the 
Board's jurisdiction. In addition, anemometers installed for 
ongoing wind data collection, as a permanent part of a Avind 
farm, would be considered part of the associated equipment 
within the definition of "wind-powered electric generation 
facility." Accordingly, Buckeye's proposal is denied. 

Paragraph (A) 

(31) Buckeye recommends that two revisions be made to Rule 4906-
17-01 to avoid redundancy and confusion. First, Buckeye 
suggests revising Paragraph (A) to state as follows: "This 
chapter details the application filing requirements for all 
electric power generating wind facilities." Next, Buckeye 
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suggests that the balance of paragraph (A) be merged with a 
revised paragraph (B)(2) to state as follows: 

Electric power generating wind facility, or wind 
power facility, or facility means all the turbines, 
collection lines, any associated substations and all 
other associated equipment utilizing associated 
rights of way and easements with a single 
interconnection to the electric grid and designed 
for, or capable of, operation at an aggregate 
capacity of five megawatts or more. 

(Buckeye Initial Comments at 1-2.) 

(32) The Board finds that the language as proposed by Staff for 
paragraph (A) of Rule 4906-17-01 is necessary to define the 
purpose of this chapter. Accordingly, Buckeye's proposal to 
merge the paragraphs is denied. The Board has, however, 
incorporated the term "wind-powered electric generation 
facility" into paragraph (A) and Chapter 4906-17, as proposed 
by Buckeye. Accordingly, Staff's proposed language for 
paragraph (A) of Rule 4906-17-01, as modified by the Board, 
shall be adopted as attached herein. 

Paragraph (B) 

(33) As proposed, this paragraph notes that, as the term "project 
area" is used in Chapter 4906-17, it means the total wind power 
facility and the buffer area(s), including associated setbacks. 
AWEA notes that "buffer area(s)" is not defined and claims 
that, because such term is rife with many and inconsistent 
interpretations, it should either be specifically defined or 
deleted (AWEA Initial Comments at 7). B&B also reconunends 
that the reference to buffer areas be deleted (B&B Initial 
Comments at 4). 

(34) The Board agrees and, accordingly, the reference to buffer 
area(s) has been deleted. 

(35) The Farm Bureau notes its understanding that a "wind farm" 
will encompass "all turbines, collection lines, associated 
substations and all other associated equipment" The Farm 
Bureau also notes its understanding that there are separate 
rules to address transmission lines, which carry generation 
from the "facility to an interconnection point with the 
transmission power grid." The Farm Bureau asks that the rules 


